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JUSTI CE HOFFMAN del i vered the judgment of the court, with
opi ni on.

Presi ding Justice Hall and Justice Rochford concurred in the
j udgnment and opi ni on.

OPI NI ON

8§ The plaintiff, Lisa Babikian, brought this action against the
defendant, Richard Muz, MD., seeking recovery for danages
sustained as a result of negligent nmedical treatnment. The jury
found in favor of the plaintiff and returned a verdict in the
amount of $500, 500. The circuit court entered judgnent on the
verdict, and the defendant has appeal ed. For the reasons that
follow, we affirmin part, reverse in part, and order a set-off in
favor of the defendant.

8§ The record reflects the followng relevant facts. The
plaintiff came under the care of the defendant in February 2000.

After exam ning the plaintiff, the defendant perforned a di agnostic
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| apar oscopy to determ ne whet her she suffered fromendonetri osis.
The procedure was performed on an outpatient basis at Al exian
Brot hers Medi cal Center (Al exian Brothers). During the
| apar oscopy, the defendant pierced the plaintiff’s transverse
colon, requiring i medi ate corrective surgery by anot her surgeon.

| medi ately after that surgical repair had been acconplished, the
def endant conpleted the | aparoscopy. He found no evidence of
endonetriosis, but discovered a seven-centineter ovarian cyst
whi ch was sent to the lab for testing.

8§ The perforation of the plaintiff’s transverse colon required
further hospitalization, a colostony, and an additional surgery to
reverse the col ostony. The plaintiff also developed ileus, a
condition that necessitated a three-week hospital stay. The
mul tiple incisions caused the plaintiff to devel op hernias, also
requiring further hospitalization. As aresult of these treatnents
and conplications, the plaintiff suffers frompermanent pain in her
abdonmen. 1In addition, her nmental health declined, inpelling her to
seek treatment frompsychol ogi sts and psychiatrists. The plaintiff
was prescribed anti-depressant nedi cati ons and eventual |y required
energency hospitalization because she had becone suicidal.

8§ Prior to filing suit against the defendant, the plaintiff and
her husband, Aleco, entered into an agreenent wth Al exian

Br ot her s. Pursuant to that agreenent, the plaintiff and Al eco
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executed a covenant not to sue in exchange for a paynent of
$70, 000, which was not apportioned in any way.

8§ The plaintiff and Al eco subsequently brought this nedica
mal practice action against the defendant. The plaintiff clained
that, as a result of the defendant’s negligence, she suffered
damages for permanent injury and disfigurenment, nedical expenses,
pai n and suffering, and enotional distress. Al eco sought recovery
for loss of consortium

8§ During discovery, the defendant identified hinself as a
control |l ed expert wi tness under Suprene Court Rule 213 (f)(2) (III.
S. . R 213(f)(2) (eff. Jan. 1, 2007)), stating that he “would
testify regarding his training, education, and experience,” as wel
as “his care and treatnent of [the plaintiff],” and “his conpliance
with the standard of care.” The defendant further disclosed that
he woul d testify that his care and treatnment of the plaintiff “were
reasonabl e, appropriate, and within the standard of care, and
[that] his care and treatnent did not cause the injuries as clained
by the plaintiff.”

8§ Al so during discovery, the plaintiff and Al eco disclosed the
exi stence of the covenant not to sue and that they had received a
paynent of $70,000 from Al exi an Brothers. Approximately two years
before trial, the plaintiff and Aleco divorced, and Aleco

thereafter voluntarily dism ssed his |oss-of-consortiumclaim
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8§ Prior to trial, the defendant filed a notion seeking to
preclude the plaintiff from presenting evidence that he had
previously failed the board examnation in obstetrics and
gynecol ogy. The trial court granted the defendant’s notion, in
part, ruling that evidence regarding the defendant’s | ack of board
certification would be admitted only if the defendant provided
expert opinions as to the standard of care.

8§ At trial, the defendant was called as an adverse w tness by
the plaintiff. During that exam nation, the defendant testified
regardi ng his professional education and experience, as well as his
treatment of the plaintiff and the reasons underlying his treatnent
decisions. Wen the plaintiff’s counsel inquired whether he
bel i eved that he had conplied with the standard of care in treating
the plaintiff, the defendant responded, “lI ama physician for over
30 years or so. *** | amgoing to do things appropriately, | am
going to ask the proper questions. | did in [the plaintiff’s]
case.” The defendant further testified that he was not board
certified. |In addition, after acknow edging that a candi date for
board certification nmust first take the witten portion of the
board exam nation before sitting for the oral portion, the
def endant stated that he had not taken the oral portion of the
test. The defendant was never expressly asked, nor did he testify

regarding, whether he had failed the witten portion of the
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certification exam A subsequent objection by defense counsel was
overruled based on the fact that the defendant had earlier
testified to his expert opinion regarding the standard of care.

8§ The trial court instructed the jury that, if they found in
favor of the plaintiff, they could award damages for pain and
suffering and also for enotional distress, as long as those
el enents of damages were supported by the evidence. The jury
returned a verdict for the plaintiff in the amount of $500, 500,
whi ch included specific awards of $200, 000 for pain and suffering
and $130, 000 for enotional distress.

8§ The defendant filed a post-trial notion, asserting that the
trial court erred in permtting the plaintiff toinply to the jury
t hat the defendant had failed the board-certification exam nation
and by instructing the jury that danages could be awarded
separately for both pain and suffering and enotional distress. 1In
addition, the defendant requested that he be awarded a set-off
based on the prior settlenent agreenent between the plaintiff and
Al exi an Brot hers. The trial court denied the defendant’s post-
trial notion in its entirety, and this appeal followed.

8§ The defendant initially contends that the trial court
commtted reversible error in allowing the plaintiff to present
evi dence and argunent that he was not board certified and that he

had failed a portion of the board-certification exam nation. In
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response, the plaintiff argues that the defendant has forfeited
this issue by failing to assert a tinely objection at trial. W
agree that the issue has been forfeited on appeal.

8§ A court’s evidentiary rulings may not be chal |l enged on appea

if they have not been properly preserved. See generally Thornton

v. Garcini, 237 Ill. 2d 100, 106, 928 N.E.2d 804 (2009). Rulings
on notions in limne are interlocutory and remain subject to
reconsi deration by the court throughout the trial. Cetera v.
DiFilippo, 404 Ill. App. 3d 20, 40, 934 N E 2d 506 (2010).

Consequently, an adverse ruling on pretrial notion to exclude
evidence is not sufficient to preserve the issue for appeal.

Simons v. Garces, 198 I1l1. 2d 541, 569, 763 N E 2d 720 (2002);
Cetera, 404 1l1. App. 3d at 40. The noving party nust al so nake a
cont enpor aneous obj ection at trial when the evidence is introduced

in order to allowthe court the opportunity torevisit its earlier

ruling. Simons, 198 Ill. 2d at 569. Failure to object at trial
results in forfeiture of the i ssue on appeal. Simmons, 198 IIl. 2d
at 569; Cetera, 404 111. App. 3d at 40. Al so, the failure to

object to allegedly inproper comments during closing argunent

operates as a forfeiture of the objection. Velarde v. Illinois
Central RR Co., 354 I1ll. App. 3d 523, 543-44, 820 N.E. 2d 37
(2004) .

8 In this case, the defendant’s notion in |imne sought to
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excl ude evidence that he had failed the witten portion of the
board-certification exam nation. The trial court granted that
nmotion, in part, and ruled that evidence of his |ack of board
certification would be admitted only if the defendant provided an
expert opinion regarding the standard of care. At trial, the
defendant testified that he conplied with the standard of care in
treating the plaintiff, and he also stated that he was not board
certified and had not taken the oral portion of the certification
exani nat i on. Def ense counsel did not raise a contenporaneous
objection to this testinony. |In addition, the defendant did not
object to the closing argunment of the plaintiff’s attorney on the
basis that her conments inproperly referenced his |lack of board

certification. Consequently, the defendant has forfeited the right

to chall enge that evidence and argunent. See Simmons, 198 IIl. 2d
at 569; Velarde, 354 IIl. App. 3d at 543-44.

8§ Moreover, even if this i ssue had been preserved for review, we
would find no error in the trial court’s decision. First, we

observe that the defendant was never explicitly questioned, nor did
he testify, regarding the fact that he had failed the witten
portion of the board exam nation. Second, such evi dence woul d have
been adm ssible if it had been adduced. See Rockwood v. Singh, 258
I11. App. 3d 555, 557, 630 N.E. 2d 873 (1993) (hol ding that, where

a physician who has been sued for nalpractice testifies as an
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expert, evidence regarding his age, practice, and failure to pass
board certification exam nations is relevant and adm ssible);
McCray v. Shans, 224 111. App. 3d 999, 587 N E. 2d 66 (1992) (sane).
Accordingly, we reject the defendant’s assertion that the judgnent
is subject to reversal on this ground.

8§ The defendant next argues that the trial court erred by
instructing the jury that damages could be awarded for pain and
suffering and for enotional distress. W disagree.

8§ Whet her to provide a particular jury instructionis withinthe
sound di scretion of the trial court, and the court’s decision wll
be reversed only where the trial court abused its discretion. York
V. Rush-Presbyterian-St. Luke's Medical Center, 222 I1l1. 2d 147,
203, 854 N E.2d 635 (2006). A trial court does not abuse its

di scretion so long as, ‘taken as a whole, the instructions
fairly, fully, and conprehensively apprised the jury of the
rel evant legal principles.” ” York, 222 Ill. 2d at 203 (quoting
Schultz v. Northeast Illinois Regional Commuter R R Corp., 201
1. 2d 260, 273-74, 775 N. E. 2d 964 (2002)).

8§ Here, the trial court gave a nodified jury instruction,
nodel ed on Illinois Pattern Jury Instructions, Gvil, Nos. 30.01,
30. 05, and 30.05.01 (2006), instructing the jury as to the possible

el enents of damages clainmed by the plaintiff. The nodified

instruction infornmed the jury that they could award danages for
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pain and suffering and also for enptional distress, if they
determ ned that such danages were proved to have resulted fromthe
def endant’ s negli gence.

8§ The defendant initially contends that the nodified instruction
was i nproper because damages for enotional distress nay be awarded
only where a cause of action for intentional or negligent
infliction of enotional distress has been asserted, which the
plaintiff did not do inthis case. |In fact, the rule in Illinois
is just the opposite. Damages for enotional distress are avail able
to prevailing plaintiffs in cases invol ving personal torts such as
medi cal negligence. Clark v. Children’s Menorial Hospital, No.
108656, slip op. at 28 (Ill. May 6, 2011) (citing Cumm ngs v. Jha,
394 I11. App. 3d 439, 915 N.E. 2d 908 (2009)).

8§ The defendant further <clainms that the nodified jury
instruction and the verdict form which included a separate |ine
for enotional-distress damages, induced the jury to grant the
plaintiff a double recovery for her nmental pain and suffering.
This claim however, is not supported by the record. It is
presuned that the jury understood and followed the court’s
instructions. See MDonnell v. MPartlin, 192 IIl. 2d 505, 535,
736 N. E.2d 1074 (2000); Aguirre v. Cty of Chicago, 382 IIl. App.
3d 89, 100, 887 N.E. 2d 656 (2008). Here, thereis noindicationin

the record that the jury was confused in its determ nation of the
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appropri ate anmount of damages for the plaintiff’s nmental pain and
suf fering. Also, the defendant did not submt any special
interrogatories, the answers to which would have denobnstrated
whet her a doubl e recovery had been awarded. |In the absence of sone
supporting evidence in the record, the defendant’s claimthat the
nodi fied instruction and the verdict forminduced the jury to award
the plaintiff a double recovery for her nental distress is nere
conjecture. Consequently, we find no abuse of discretion in the
trial court’s instructions to the jury.

8§ Finally, the defendant clains that the trial court erred in
denying his request for a set-off based on the plaintiff’s prior
settlenent with Alexian Brothers. The determ nation of whether a

defendant is entitled to a set-off is a question of |aw and

therefore, subject to de novo review. Thornton, 237 Ill. 2d at
115- 16.
8§ Al though the settlenment of clainms is to be encouraged,

II'linois also has a public policy of limting a plaintiff to one
recovery for a single injury and of protecting the financial
interests of nonsettling parties. Patton v. Carbondale Cdinic

S.C, 161 Ill. 2d 357, 372, 641 N E. 2d 427 (1994). Thus, section
2(c) of the Contribution Act provides that a settl enent reduces the
anount of recovery agai nst another defendant liable for the sane

injury by the anmpbunt stated in the release, or by the actual

10
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consideration paid for the release. 740 |ILCS 100/2(c) (West 2008);
Pasqual e v. Speed Products Engineering, 166 Ill. 2d 337, 368, 654
N.E. 2d 1365 (1995); Patton, 161 IIl. 2d at 372. Generally, a
nonsettling party seeking a set-off bears the burden of proving
what portion of a prior settlenment was allocated or attri butable to
its share of the liability. Pasquale, 166 Ill. 2d at 369. Yet, a
probl em arises where a prior settlenent has not been allocated
anong the various clains at issue in the earlier case. See Patton,
161 1l11. 2d at 370-71 (citing Betts v. Manville Personal Injury
Settlenment Trust, 225 II1l. App. 3d 882, 900, 588 N E 2d 1193
(1992)). The suprene court had held that, where a settlenent
provi des conpensation for multiple clains and the plaintiff fails
to apportion the damages accordingly or request that the trial
court exerciseits discretionto apportion the settlenent proceeds,
a subsequent defendant is not obligated to bear the burden of

provi ng what portion of the plaintiff’s previous settlenent should

be set-off or be denied a set-off. Patton, 161 IIl. 2d at 371
(citing Betts, 225 Ill. App. 3d at 900); see also Pasquale, 166
1. 2d at 369 (citing Patton, 161 Ill. 2d at 370).

8§ Here, the defendant presented evidence that the plaintiff and

her former husband received a paynent of $70,000 i n exchange for a
covenant not to sue Al exian Brothers. Because that settl enent was

not apportioned in any way, it was the plaintiff’s, rather than the

11
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defendant’s, burden to establish that the entire wunallocated
settl enment amount of $70,000 was not attributable to her nedical
negl i gence cause of action, as opposed to Aleco’s claimfor | oss of
consortium See Patton, 161 Ill. 2d at 370-71 (citing Betts, 225
IIl. App. 3d at 900). In light of the fact that the defendant was
not a party to the prior settlenent negotiations and could not
request that the settlenent be allocated at the tine it was
executed, we hold that the defendant shoul d not bear the burden of
the plaintiff’s failure to properly apportion the settlenment with
Al exi an Brot hers.

8§ Moreover, contrary to the plaintiff’s assertion, the trial
court that presided over the instant l|itigation against the
def endant could not apportion the Alexian Brothers settlenent
because it was not involved in approving that settlenent and did
not hear any of the evidence pertaining to Aleco s |oss-of-
consortiumclaim See Patton, 161 Ill. 2d at 370. Since the prior
settlement was acconplished outside of all judicial purview, the
def endant had no opportunity to seek a judicial apportionnent and
cannot be faulted for failing to do so.

8§ In reaching this conclusion, we note that the cases cited by
the plaintiff predate Patton and are factually distinguishable in
that they did not invol ve circunstances where t he def endant seeki ng

the set-off was not a party to the litigation in which the prior

12
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settl enment was reached and approved. See Kipnis v. Mltzer, 253

[11. App. 3d 67, 625 N E. 2d 320 (1993); Johnson v. Belleville

Radi ol ogi sts, Ltd., 221 IIl. App. 3d 100, 581 N E 2d 750 (1991);
Houser v. Wtt, 111 II1l. App. 3d 123, 443 N E 2d 725 (1982); see
al so Thornton, 237 Ill. 2d at 117 (recognizing that the holding in

Patton applied only where the def endant was not a party to the case
underlying the prior settlenent); Pasquale, 166 IIl. 2d at 372
(sane). Consequently, we hold that the trial court should have
granted the defendant’s post-trial notion for set-off.

8§ Pursuant to our authority under Suprene Court Rule 366(a)
(eff. February 1, 1994), we now grant that notion, find that the
defendant is entitled to a set-off of $70,000 against the jury's
verdi ct of $500,500, and so order. See Dick v. Gursoy, 124 II1.
App. 3d 185, 189, 471 N.E.2d 195 (1984). 1In all other respects,
the judgnent of the circuit court of Cook County is affirned.

8§ Affirmed in part, reversed in part, and nodified.

13
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